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Honorable Henry N. Barkhausen
Director
Department of Conservation
102 state Office Building

8pringfield, Illinois 82706

Dear Director Barkhauses

127, par 63a2l, indicating w!mther or not,
if Mr. Corush will make substantial improve-
ments in the present facilities at Illinois
‘Beach State Park, namely, capital improvements
to the lodge, does the Department of Conser-~
vation have the authority to grant Mr. Corush
a 40 year leasa, pursuant to the provisions
- of the above cited statute?"
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Section 63a of the Civil Admiﬁstrative Code of
Illinods (I1l. Rev. Stat., 1971, ch. 127, par. 63a) provides
as follows:

"The DeWnt of Conservation has the

power enumerated in Sections €3al tl\ronqh

533280

Section 63a2l of the Civil Administrative Code of
Illinois (Ill. Rev, Stat., 1971, ch. 127. par. 63321) prcvidea.
in part, as fouowa:

“To lease lands over which the Department

has jurisdiction to persons or public or

private corporatione for a peried not to

exceed 40 years for the construction, main-

tenance and operation of public accommoda-

tion facilities including, but not limited

to marinas, overnight housing facilities,

tent and trailer camping facilities, food

sexrvice facilities and similar accmoaa

tions, w « ov

I note from examining the lease agreement attached
to your letter that it is a concession lease entered into for
a texm of ten years, the term to begin on Jahuary 1, 1968 and
to expire December 31, 1977. (See, Ill. Rev. Stat., 1971, ch.
127, par. 63ald). VYou propose to cancel this concession lease

and to enter into a lease for a term of forty years. Also, it
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is noted that the concession lease agreement is between Illinois

Dunes Incorporated lfmd. the Department of Conservation. 15

your letter m state that the concession lease is between

Saul Corush and the Department of Conservation. I assume that

you actually meant Xllinois Dunes Incorporated and that the

forty year leasc would be entered into betweam Illinois Dunes
Incorporated and the State of Illinols.

Section 63a2l gives the Departmnt of Conservation
{hereinafter referred to as Departmnt) authority to leasé
J.an_ds within the Department‘'s jurisdiction. Furthermore, the
Department can lease said lands for a term not to exceed
forty years only if the lessee agrees to undertake the coi:-
struction, maintenance and operation of public accommodation
facilities.

With reference to the phrase “construction, méin—
tenance and gperation,” the word “and“ is subject to two
possible constructions. "And" can be construed in the con-
junctive or the alternative. Black's Law Dictionary (Black's

Law Dictionary 112 (1951)) defines the word “and” ae follows:
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A conjunction connecting words or phrases
expressing the idea that the latter is to
‘be added to or taken along with the first.

. App. 196, 116 N.E. 756, 759.°

The plain meaning of the ‘language ueed by the Gemral &saembly
in the atatute is the ufnot g\u.de to fouew 1:3 conutruing the
statute. (Stiska v. City of chicago, 405 Ill. 374). Therefore,
I am of the opinion that the 'md “and" is to'h‘a construed in
the conjunctive sense and that a lease agrmnt made pursuant
to section €3a2l must require that the following three activities -
be undertaken by the lessee: c:onstruei:ion-. maintenance and
operation of a public accommodation facility.

In your letter, you indicate that the lesses, Illinois
Dunes Incorporated, is to make improvements to a present
fae;uty. nmely; capital improvements to the lodge at Illinois
Beach State Paxk.A Assuming, arguendo, that said lodge is a
publie aecmdation facility and that the lessee will under-
take the mainmanea and operation of said public accanmodatten
facility., the iesue boils down to whether or not the word “con-
struction” as used in section 63a2l is synonymous with "i.mg:eve-

ments,*
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The ﬁor‘d- "econstructioen” in its ordinary sense means

tc.buil'd oxr. erect ocmethingwhi.ch tzhor_eto!om did not exist,
Board of sors of Covington County v. State Highway

Commission, 188 Mies. 274, 194 so{'ns, 748) . The word
“construct® is not synonymous with- "repa:lr " "mwe“
"maintain® under the accepted terminology. (M!a v. New
York g_qgg, R. Co., 397 111. 247). construction means the
creation of something new, rather than the rapair or 1mprove-
ment of something already existing. _MA v. City of Portland,
153 Ore. 528, 57 P. 2d 1292, 1297. | |

I am of the o¢pinion that the legislature intended
by the word “construction” as usaed in section 63a21 that a
new £ae;11$;y be built rather than the improvement af one that
already 'ele‘st.sf.

Furthermore, the legislature has taken not:lce of
problema that scmetimes exist when buildinge and structures
are affixed to said lands. Section 63a6 reads as followss

"Po do and perform each and every act or

thing considered by the Director to be ne-
cesgary or desirable to fulfill and carry
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- out the intent and purpose of all laws pex-
taining to the Department of Conservation
including the right to rehabllitate or sell
at public auction, buildings or structures
affixed to lands over which the Department
has acquired jurisdiction when in the judg-
ment of the Director such buildings or struc-
tures are obsolete, inadequate or unusable

. for the purposes of the Department and to
lease such lands with or without appurtenances
for a consideration in money or in kind for
a period of time not in excess of 2 years for
such purposes and upon such terms and condi-
- tions as the Director considers to be the
best interests of the State when such lands
are not immediately to be used or developed
by the 8tate. All such sales shall be made
subject to the written approval of the Gover-
nor. The funds derived from such sales and
from such leases chall be deposited in the
Game and Pish Fund."

It is important to note that in gection 63a6 the
legislature specifically refers to “huildingé or structures
aft;xad to lands;” hoﬁavex. in section 63a21 the legislature
merely refers to "lands." This indicates the legislature
‘only intended lands without buildings or structures o be

used as the subject of a forty year lease agreement.

In answer to your question, the Department of Con-

servation does not have the authority to grant Illinois Dunes
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| Incorporated a lease for forty years even 1f Illinois Dunes
Incorporated makes substantizl impmvmts to tha pmeént

facilities at Illinois Beach State Paxk.

Very truly. yomz's; _

ATTORNEY GENERAL




